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NEIL L. SHAPIRO (SBN 51547)

LAW OFFICES OF NEIL L. SHAPIRO
P.O. Box 4086

Carmel, California 93921

Telephone:  (831) 372-3700

Email: nlshapiro@ sbcglobal.net

Attorneys for Petitioner
ROYAL CALKINS

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF MONTEREY

ROYAL CALKINS Case No.: 18CV002532

Petitioner,
REPLY MEMORANDUM OF POINTS
V. AND AUTHORITIES IN SUPPORT OF
PETITION FOR WRIT OF MANDATE
CITY OF CARMEL-BY-THE-SEA, and

Does 1 through 10, inclusive, Date: September 7, 2018
Time: 10:00 a.m.
Respondents. Dept.: 14

Petitioner Royal Calkins (“Calkins™ or “Petitioner™) replies as follows to the
Respondent City of Carmel-by-the-Sea’s Memorandum of Points and Authorities in Opposition to
Application/Petition for Writ of Mandate (“Opposition”) filed herein by Respondent City of
Carmel-by-the-Sea (“City” or “Respondent™):
INTRODUCTION
Until the instant Petition for Writ of Mandate was filed, the sole argument offered

by the City in support of its insistence that it did not have to disclose certain disclosable public
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records was that the City did not possess the records — they were brought to a closed session of the
Carmel City Council (“Council”’) by Glen Mozingo (“Mr. Mozingo™) and retrieved from the
Council by Mr. Mozingo at the end of the meeting. Therefore, claimed the City, it had no
obligation to disclose them in accordance with the terms of the Public Records Act, Government
Code section 6250 et seq. Declaration of Royal Calkins in Support of Petition for Writ of
Mandate (“Calkins Decl.”), §]16-18. In the Memorandum of Points and Authorities in Support of
Petition filed herein by Petitioner, however, Calkins cited, discussed and quoted the unanimous
opinion of the California Supreme Court in City of San Jose v. Superior Court (2017) 2 Cal.5th
608, 617, which eviscerated the City’s “no physical possession, no disclosure” argument.'

Left without argument to justify its non-disclosure of disclosable public records, the
City did its best to cobble together a couple of defenses based on the Ralph M. Brown Act,
Government Code sections 54950 et sec. (“Brown Act”) and the Public Records Act, Government
Code sections 6250 ef sec. (“PRA”) . Neither relieves the City of its legal obligation to disclose
upon request disclosable public records.

FACTUAL BACKGROUND

The salient facts, recounted in the Petition, are not in any real dispute. Rather, they
are described in very similar terms by both parties. Simply put, questions arose as to the accuracy
of Mr. Mozingo’s response to the Request for Qualifications issued by the City in its search for a
new City Attorney. On June 4, 2018, Mr. Mozingo brought what has been described as
documentation supporting that response to a closed session of the Council, and retrieved that
documentation at the end of the closed session of the Council. The Council reviewed that
documentation and reported to the public that “[w]e can assure you that this thorough review

confirms that Mr. Mozingo’s resume was correct in every manner and that the representations,

! Not surprisingly, the City in its Opposition says nothing about the history of its refusal to disclose records
solely on the basis of its “no physical possession no disclosure” argument and relegates City of San Jose v.
Superior Court to a footnote of marginal relevance.
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allegations and challenges to that resume are entirely without merit.” In other words, the Council
effectively said “We won’t show you any documents; instead you have to trust us that they say
what we tell you they say.” But the Public Records Act was enacted to allow members of the
public to see public records themselves rather than have to accept a governmental representative’s
representation of the content or import of those records.
LEGAL ARGUMENT

A. The Items in Dispute are Public Records.

As Calkins established in his Memorandum of Points and Authorities in Support of
Petition for Writ of Mandate, the documents and other items “used” by Respondent in its closed
session of June 4, 2018, are “public records” within the scope of the PRA. Government Code
section 6252 defines “public record” as “any writing containing information relating to the conduct
of the public’s business prepared, owned, used, or retained by any state or local agency regardless
of physical form or characteristics.” There can be no dispute that the items brought to the Council
meeting on June 4, 2018 and retrieved by Mr. Mozingo at the meeting’s conclusion were “used” by
the City and therefore fall within that statutory language.
B. Government Code Section 54947 Does Not Apply to the June 4, 2018, Meeting

Respondent argues that Government Code section 54947 (b) authorized the meeting

of June 4, 2018, to be held in closed session:

(1) Subject to paragraph (2), this chapter shall not be construed to
prevent the legislative body of a local agency from holding closed
sessions during a regular or special meeting to consider the
appointment, employment, evaluation of performance, discipline, or
dismissal of a public employee or to hear complaints or charges
brought against the employee by another person or employee unless
the employee requests a public session. (Emphasis in original)’

1

The Opposition, page 9:4-7.
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It then urges that any document brought to the meeting becomes confidential by its mere presence
at the meeting, and consequently that no meeting attendee can disclose to any third-party the fact
of the existence any such document, much less the fact that such a document was brought to and
was present during the meeting, without committing a violation of the Brown Act rules regarding
the confidentiality of closed sessions. Therefore, concludes the City, it cannot comply with the
PRA mandate to disclose public records. There are fatal flaws in the City’s argument,

First, the City does not offer any authority that the language quoted above, which by
its terms applies only to “public employees™ and not to independent contractors or to the
employees of independent contractors, nevertheless applies here. The contract entered into by the
City and G.R. Mozingo, Esq. APC in July of 2017, provides that “City Attorney (Glen R.
Mozingo) acknowledges that he is an independent contractor and is not an employee of the City . .

. . Notwithstanding this provision, however, this Agreement recognizes and confirms that the City
Attorney holds a Charter Office within the meaning of Gov. Code section 810.4. In that context,
only, all attorneys and staff of G.R. Mozingo, Esq. APC are¢ deemed employees of the CITY for
the sole purpose of the Tort Claims Act, including but not limited to Gov. Code sections 820-823,
inclusive.” In the subsequent agreement between the parties signed in August of 2018, “the parties
acknowledge and agree that City Attorney (Glen R. Mozingo, as well as G.R. Mozingo, Esq. APC)
are independent contractors and are not employees of the City . . . . Notwithstanding this
provision, however, this Agreement recognizes and confirms that the City Attorney holds a Charter
Office within the meaning of Gov. Code section 810.4. In that context, only, all attorneys and staff
of G.R. Mozingo, Esq. APC are deemed employees of the CITY for the sole purpose of the Tort
Claims Act, including but not limited to Gov. Code sections 820-823, inclusive.”

(133

Government Code s ection 810.2 makes clear that “* Employee’ includes an officer,

judicial officer as defined in Section 327 of the Elections Code, employee, or servant, whether or

not compensated, but does not include an independent contractor.,” Government Code section

54947(b)(4) provides that “ For the purposes of this subdivision, the term ‘employee’ shall include
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an officer or an independent contractor who functions as an officer or an employee but shall not
include any elected official, member of a legislative body or other independent contractors.”
Respondent offers nothing to support its desire that the independent contractors here ar¢
considered employees under section 54947.

The case of Rowen v. Santa Clara Unified School District (1981) 121 Cal.App.3d
231, is instructive. The question presented was whether a school board violated the Brown Act by
meeting in closed session with prospective contractors — in this case a “consortium” of three real
estate specialists — to discuss with those persons their qualifications to assist the board in disposing
of surplus real property. The key issue was whether the provisions of section 59547 that allow
closed meetings for certain “employee” matters applied to the meeting under challenge.

The Court interpreted the language of section 49547 and had little difficulty in

concluding that a meeting with independent contractors was not within the ambit of the statute.

The statute does not define the term “public employee,” except by
way of exclusion and example. The distinction between employees
and independent contractors is well established, however, and
presumptively known to the Legislature. It is undisputed that the
individuals in question, engaged because of their expertise to
perform “special services” (Gov. Code, § 53060) and not subject to
control as to the details of its accomplishment, were independent
contractors and not “employees” as that term is generally used.

Id. at 234-35. The petitioners in Rowen urged that the policies underlying the Brown Act justified

the application of a broader interpretation of “employee.” Once again, the Court disagreed:

Respondents contend that the term “employee” as used in section
54957 should be given a broader than ordinary interpretation in order
to accommodate the policies underlying the exception -- which, it
suggests, are to avoid “undue publicity,” to protect the individual's
reputation, and to establish an environment in which subtle and
sensitive matters can be explored in an open and candid manner.
These policies, it argues, are as applicable to contractors of the sort
involved here as they are to employees. The Legislature may well
have considered, however, that whatever privacy interests might be
implicated in the engagement of an independent contractor bya
public agency to perform special services are more than
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counterbalanced by the public's interest in full disclosure.

Id. at 235. A proper exercise of statutory interpretation leads inexorably to the conclusion that
section 59547 applies only to meetings concerning employees, and not those conceming
independent contractors. It therefore has no application here.

C. Disclosure of the Public Records Sought Here Does Not Violate the Brown Act

Second, Respondent cites to and quotes from Government Code section 54963 that
provides that a “person may not disclose confidential information that has been acquired by being
present in a closed session authorized by Section 54957. . . to a person not entitled to receive it . .
” But the records brought to the June 4 meeting of the Council were hardly “confidential.” Rather,
they were reviewed by the Council, and described to the public as substantiating of all claims made
by Mr. Mozingo in his response to the Request for Qualifications. There is no disagreement that
the response is a public record. Moreover, that response and all of the information it contains were
neither private nor confidential, at least once Mr. Mozingo included them in the response to the
Request for Qualifications — a document he voluntarily submitted to a public agency in seeking a
professional relationship with that public agcncy.1 The documents underlying his disclosed
qualifications do not revert to or become «“confidential information” when they are brought to a
closed session of the Council.

Interestingly, the City and Mr. Mozingo do not agrce with one another as to the
meaning of section 54963 of the Government Code. Mr. Mozingo took the position in his
deposition that the Brown Act bars him from testifying whether he brought anything to the Council
meeting. When asked “did you bring some items to the closed session” his response was that “I
won’t discuss anything that is related to the closed session of the City Council as it was a personnel

evaluation and discussions about litigation. To reveal that information is a violation of the PRA

! Many indeed were public years earlier, such as his license to practice law in California, the existence and name
of his professional corporation, and so on.
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and the Brown Act.”' His stance is clear; when asked if it is his “position that everything that was
brought by [him] to the meeting for review by the council is privileged because [he] brought it to
the meeting,” his response was unequivocal: “Correct.”

The City by contrast, freely disseminated a list of the kinds of records that it
reviewed at the June 4 meeting when Council member Carrie Theis announced on June 5 that
Mr. Mozingo “voluntarily provided to the Council an extensive and in depth review of supporting
documentation to his resume that included diplomas, degrees, licenses, membership verifications
and National Republican Congressional Committee awards, letters of verification and
substantiation, scholastic awards, a letter confirming his appointment to the London Court of
Arbitration, and letters of commendation from the Secretary of the Treasury and then-sitting
Supreme Court Justice William O. Douglas” yet the City refuses to disclose copies of any of the
documents. What is the difference between telling the public that diplomas and degrees were
reviewed and that they squared with Mr. Mozingo’s response to the RFQ and allowing access to
the diplomas or degrees themselves? Simply put, there is none. Rather, the City’s position is
another example of “trust us, we know what is best for you,” the very antithesis of the terms and
intent of both the Brown Act and the PRA. Both were enacted to prevent such government secrecy.

D. The Public Records Act Requires Disclosure of the Requested Records.

Calkins is entitled to access to all of the public records at issue here except for any
such record that is clearly exempt from disclosure by the provisions of Government Code sections
6254 or 6255. The burden is on the City to prove the application of any such exemption.

“The Public Records Act has exemptions for some records. Creating a general right of access

subject to exemptions places the burden on an agency to show that a particular public record is

! Declaration of Neil L. Shapiro in Support of Petition for Writ of Mandate (“Shapiro Decl.”), Paragraph 2 and
Exhibit A thereto at page 19:16-27.

? Shapiro Decl., paragraph 2 and Exhibit A at
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exempt from disclosure. [Citations omitted]. We must construe statutory exemptions from
disclosure narrowly. [Citations omitted].” Sacramento County Employees’ Retirement System v.
Superior Court (2011) 195 Cal.App.4th 440, 453. “Section 6255, subdivision (a), states: ‘The
agency shall justify withholding any record by demonstrating that the record in question is exempt
under express provisions of this chapter or that on the facts of the particular case the public interest
served by not disclosing the record clearly outweighs the public interest served by disclosure of the
record.” California State University, Fresno Assn., Inc. v. Superior Court (2001) 90 Cal.App.4th
810, 833. Respondent does not discharge that burden here.

Respondent fails to establish that any of the relevant records is exempt from
disclosure under Government Code section 6254. Indeed, the only reference to a subsection of
section 6254 is to section 6254(c), which exempts from disclosure “personnel, medical or similar
files, the disclosure of which would constitute an unwarranted invasion of privacy.” But
Respondent makes no effort to justify any use here of that exemption. And for good reason;
disclosure of no record at issue here, such as diplomas, degrees or letters of commendation, can be
considered an “unwarranted invasion of privacy.” See, e.g., International Federation of
Professional & Technical Engineers, Local 21, AFL-CIO v. Superior Court (2007) 42 Cal 4th 319
(the names of employees of the City of Oakland who were paid more than $100,000 in a year were
not exempt from disclosure). Nor can it be argued with a straight face that the public interest
served by not disclosing the records here clearly outweighs the public interest served by disclosure
of the record. The public’s interest in the operations of its government, which here include
assurance that Mr, Mozinga and his professional corporation did not misrepresent their
qualifications and that the Council accurately disclosed that the records brought to the June 4
Council meeting confirmed the truth of the Request for Qualifications response submitted to the
City to obtain the position of City Attorney.

E. Respondent’s Demonization of Royal Calkins is Regrettable

As the Declaration of Gerard A. Rose in Opposition to Petition for Writ of Mandate
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makes evident, Respondent apparently believes that an unending assault on the character and
motives of Petitioner will help it win its day in court. Nor does Respondent’s Opposition fail to
produce its share of nastiness. It starts with the first sentence of its introduction and does not stop.
Such conduct leads a reasoned reader to conclude that Respondent believes that without that
vituperation, it cannot prevail. Under the facts and the governing law it falls short of justifying the
withholding of public records, and its effort at character assassination cannot fill in any blanks.
CONCLUSION

“*Sunlight is said to be the best of disinfectants; electric light the most efficient
policeman.” Brandeis, Other People’s Money p. 62" quoted in Buckley v. Valeo (1976)424 U.S. 1,
67. Fair Political Practices Com. v. Suitt (1979) 90 Cal.App.3d 125, 132. The California
Legislature enacted both the Brown Act and the Public Records Act in recognition of the reality
that government works best for those it governs when it operates openly. Respondent City asks
this Court to allow it to shove government back into the dark shadows, away from public inquiry.
Instead, this court should grant the requested writ and allow the public to see its records.

Dated: August 27,2018 NEIL L. SHAPIRO
LAW OFFICES OF NEIL L. SHAPIRO
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Neil L. Shapiro

Attorneys for Petitioner ROYAL CALKINS
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